
If you cannot hear us speaking, please make sure you have called into the teleconference 

number on your invite information.  

 US participants: 800 908 1487 

 Outside the US: +1 212 231 2902 

The audio portion is available via conference call. It is not broadcast through your computer. 

*This webinar is offered for informational purposes only, and the content should not be construed as legal advice on any matter. 

Thursday, February 28, 2013  |  2:00 p.m. EST 

WELCOME TO OUR WEBINAR 

THE TOP 12 CASES OF ’12 

 



2 

 

    

 

 

 

    Barry Heller     John Hughes    John Verhey   

        

FRANCHISE LITIGATION PRESENTERS 



3 

 Cases decided in 2012 

 Sought cases that provide guidance as to 

business considerations for franchisors 

 Selected some cases solely because they 

represent a growing trend 

 No order of priority 

CRITERIA FOR SELECTING CASES 
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What Can You Do To Avoid 

Being Found To Be An 

“Employer” Of Your 

Franchisees And Their 

Employees? 

 

John Verhey 



 

Juarez v. Jani-King of California, Inc., 

2012 WL 177564 (N.D. Cal. Jan. 23, 2012) 

Patterson v. Domino’s Pizza, LLC, 

143 Cal. Rptr. 3d 396 (Ct. App. 2012) 

 

5 



FACTS — Juarez v. Jani-King 

 Four FZEs brought class action for CA wage-and-hour 

violations, claiming J-K was their “employer” 

 Class certification denied; J-K then sought summary 

judgment on wage-and-hour claims 

 General “employer” test: “whether person to whom service is 

rendered has the right to control the manner and means of 

accomplishing the result desired”  

 Franchisor-as-“employer” test: “whether the franchisor 

exercised control beyond that necessary to protect and 

maintain its interest in its trademark, trade name, and 

goodwill” 
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FRANCHISOR’S CONTROLS 

 Entered into and owned all cleaning contracts with clients 

serviced by FZEs 

 Power to terminate FZE’s right to service client if franchisor’s 

standards not being met 

 Handled all billing, collection and accounting for FZEs and 

remitted revenues (less royalties owed) to FZEs  

 Dealt with customer complaints directly 
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FRANCHISEE’S RIGHTS/RESPONSIBILITIES 

 Hire, fire, supervise and set compensation rates for their 

employees 

 Right to reject business/clients obtained by J-K 

 Right to bid on accounts, set prices 

 Right to sell businesses and be terminated only for cause 

 Purchase their own supplies and equipment and set own 

work schedules 

 Compensated by gross revenues of business (less royalty 

fees) and not hourly wages 
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COURT’S HOLDING 

 Summary Judgment granted:  J-K’s controls limited to 

protecting its trademarks and goodwill 

 Ownership of client contracts protects J-K’s customer 

relationships 

 Right to terminate FZE’s ability to service client protects  

J-K’s goodwill 

 Handling of billing/collection/accounting functions 

maintains consistency across franchise system 

 Handling of customer complaints directly ensures 

customer satisfaction 
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FACTS – PATTERSON V. DOMINO’S PIZZA 

 FZE’s employee brought sexual harassment claims against 

Domino’s and FZE based on conduct of FZE’s assistant 

manager. 

 Domino’s alleged to be “joint employer” along with FZE and 

liable under agency theory 

 FZE declared bankruptcy 

 FZE deposition testimony: 

 Domino’s told him to fire assistant manager and another 

employee 

 Domino’s field inspectors closely monitored his operations 
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TRIAL COURT’S RULING 

 Summary judgment for Domino’s 

 FA said FZE responsible for supervising and paying its 

own employees 

 Domino’s had no role in FZE’s employment decisions 

 FZE was independent contractor, not employee of 

Domino’s 

 Assistant manager was not employee or agent of 

Domino’s 
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APPELLATE COURT’S  

AGENCY/EMPLOYER TEST 

 Dual test for existence of agency relationship: 

 Do FA provisions give Domino’s “right to complete or 

substantial control over FZE”? 

 Does Domino's “assume substantial control over 

franchisee’s local operations, its management-employee 

relations or employee discipline”? 

 The franchisor may control trademarks, products and 

service quality without creating agency/employment 

relationship 
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FRANCHISE AGREEMENT CONTROLS 

 FA says FZE solely responsible for employee recruiting, hiring, 

training, scheduling, compensation 

 Domino’s controls in FA 

 specifies hiring requirements and appearance standards 

 determines training programs 

 has access to FZE’s financial data and right to audit FZE’s business 

 determines store location, store hours, advertising, signage, décor, 

menu, pricing, liability insurance requirements, bookkeeping and 

recordkeeping methods 

 inspects locations for operational compliance 

 operations manual controls host of other issues (e.g., hours, website 

content, bank deposits) 

 Conclusion: FA controls raised reasonable inference that FZE 

was not independent contractor 
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DOMINO’S OTHER CONTROLS 

 FZE’s deposition testimony: 

 Domino’s instructed FZE to fire two employees and retrain 

others 

 Intensive monitoring of operations by Domino’s inspectors 

 Guidelines issued by Domino’s for hiring employees 

 Policies issued by Domino’s on employee attendance and 

sexual harassment 

 Conclusion: FZE’s testimony “raised a reasonable 

inference of a lack of local franchisee management 

independence” 

 Summary judgment for Domino’s reversed; remanded for trial 

 California Supreme Court granted permission for immediate 

appeal 
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PRACTICE POINTERS 

 Minimize involvement in FZE employee hiring, firing, 

compensation, scheduling and evaluation/disciplinary matters 

 Limit franchisor’s right to access information on FZE’s 

employees (e.g., employment history, hours worked, 

compensation, performance) unless critical need for info. 

 Issue policy recommendations rather than mandates, 

especially in sensitive employee relations areas (e.g., sexual 

harassment policies) 

 Justify franchisor’s controls as necessary to protect 

trademarks, goodwill or brand consistency 
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CURRENTLY SPEAKING 
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Does The Presumption Of 

Irreparable Harm Still Exist 

In Trademark Infringement 

Cases In The Franchise 

Context? 

 

John Hughes 
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7-Eleven, Inc. v. Dhaliwal, 

 

 2012 WL 5880462 (E.D. Cal. Nov. 21, 2012) 
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FACTS 

 7-Eleven terminated the franchise agreement  

 Former franchisee continued to operate the store and 

continued to use 7-Eleven’s trademarks  

 7-Eleven continued to inspect the store on a weekly and monthly 

basis - no dispute that the store was clean and being operated 

consistent with 7-Eleven’s standards 

 7-Eleven filed suit for breach of contract, trademark 

infringement and unfair competition under the Lanham Act and 

for violation of California’s Unfair Competition Law  

 Sought a preliminary injunction  

 Former franchisee asserted counterclaims  
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THE ISSUE 

 The court held that 7-Eleven had established: 

 A likelihood of success on the merits on all of its claims  (former 

franchisee’s counterclaims were insufficient to overcome 7-

Eleven’s showing that it was likely to succeed) 

 It would suffer irreparable harm if former franchisee continued to 

occupy its property 

 A balancing of the equities favored entry of an injunction 

 Public interest favored entry of an injunction 

 The Issue:  Did 7-Eleven’s establishment of a likelihood of 

success on its trademark infringement claim create a 

presumption that it would suffer irreparable harm? 
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eBAY, INC. AND ITS PROGENY 

 In eBay Inc. v. MercExchange, LLC, 547 U.S. 388 (2006), the 

US Supreme Court held that courts should not adopt a 

categorical approach and presume irreparable harm based on 

a plaintiff’s showing of a likelihood of success on a patent 

infringement claim 

 The Supreme Court emphasized the equitable nature of a court’s 

role in analyzing injunctive relief, and held that courts must apply 

the “traditional four-factor framework that governs” the analysis 

 Post-eBay Ninth Circuit opinions: 

 Presumed irreparable harm after the plaintiff showed likelihood of 

success on its trademark infringement claim 

 Refused to presume irreparable harm in the copyright infringement 

context 



NO PRESUMPTION OF IRREPARABLE HARM 

 The Court held that “it is likely that using a presumption in this 

situation is inappropriate” 

 7-Eleven must provide evidence that it will suffer irreparable harm 

 7-Eleven argued that its loss of control over its trademarks and 

the likelihood that customers will be confused by the former 

franchisee’s use of its trademarks established irreparable injury 

 Former franchisee argued that he continued to operate in 

compliance with 7-Eleven’s standards and that, as a result,     

7-Eleven would not suffer any damage to its goodwill or 

reputation 
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THE COURT’S RULING 

 The court held that 7-Eleven’s lack of control over the former 

franchisee’s use of 7-Eleven’s trademarks was enough to show 

irreparable harm 

 7-Eleven did not need to show that the former franchisee would 

take actions through his management of his store that would 

damage 7-Eleven’s goodwill or reputation 

 Regardless of how well he ran his store, 7-Eleven had the right to 

maintain control over its trademarks to prevent customer confusion 

 Preliminary injunction entered 
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PRACTICE POINTERS 

 In the post-eBay world, a franchisor can no longer assume that a 

court will presume irreparable harm once the franchisor 

establishes a likelihood of success on the merits of its trademark 

infringement claim 

 That being said, franchisors may be able to establish irreparable 

harm merely by showing that they no longer have control over the 

use of their trademarks 

 Have franchisee acknowledge irreparable harm in franchise 

agreement (helpful although not determinative) 

 Harm or potential harm to the franchisor’s reputation and/or 

goodwill through poor operations is sufficient evidence of 

irreparable harm 



CURRENTLY SPEAKING 
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Can You Terminate A 

Franchisee Based On A 

Criminal Conviction? 

 

John Hughes 
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International House Of Pancakes, LLC v. 

Parsippany Pancake House Inc., 

 

 2012 WL 4465517 (D.N.J. Sept. 25, 2012) 
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FACTS 

 The franchisee operated an IHOP franchise in Parsippany, New 

Jersey 

 The franchise agreement provided that IHOP could: 

 “terminate the Agreement immediately, without prior notice to Franchisee, 

upon the occurrence of . . .  

(e) [The] Conviction of Franchisee, or any of its principal shareholders, 

of a felony or any other criminal misconduct which is relevant to the 

operation of the franchise [or] 

(f) If in Franchisor’s reasonable judgment, Franchisee’s continued 

operation of the franchise will result in an imminent danger to public 

health or safety” 

 Franchisee’s president  (Joseph Cregg) pled guilty to a felony charge 

of endangering the welfare of a child 

 Admitted to sexually assaulting a minor  
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NEW JERSEY FRANCHISE PRACTICES ACT 

 Under the New Jersey Franchise Practices Act (NJFPA): 

 A franchisor must give 60 days prior written notice of termination  

 A franchisor must have “good cause” to terminate 

 “[G]ood cause for terminating, cancelling, or failing to renew a 

franchise shall be limited to failure by the franchisee to 

substantially comply with those requirements imposed upon him 

by the franchise” 

 If the grounds for termination are the conviction “of an indictable 

offense directly related to the business conducted pursuant to 

the franchise,” a franchisor may terminate effective immediately 

without prior notice 
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IHOP’S FIRST MOTION FOR PRELIMINARY 

INJUNCTION 

 IHOP terminated the franchise agreement, effective 

immediately, pursuant to the terms of the agreement 

 Franchisee continued to operate the franchise, and IHOP 

sought a preliminary injunction 

 Court held that Cregg’s conviction was not “directly related to 

the business conducted pursuant to the franchise,” and 

therefore the termination did not comply with the NJFPA 

 Nothing to suggest crime occurred at the franchised business 

 No evidence that IHOP received adverse publicity 

 No evidence that the franchised business or other IHOPs became 

less profitable 

 Potential damage to a franchisor’s brand, standing alone, is not 

sufficient to satisfy the “directly related” standard of the NJFPA 
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IHOP’S SECOND MOTION FOR PRELIMINARY 

INJUNCTION 

 IHOP served an amended notice of termination, advising the 

franchisee that it would be terminating the agreement effective 

60 days from the date it sent its previous notice of termination 

 Grounds for termination remained substantially the same – Cregg’s 

conduct and plea violated the franchise agreement 

 Franchisee continued to operate the franchise after the 

termination date, and IHOP sought a preliminary injunction 

 Court granted IHOP’s unopposed motion for TRO and ordered 

franchisee to show cause why IHOP’s motion for preliminary 

injunction should not be granted 



THE COURT’S RULING 

 Because IHOP had now given 60 days notice of termination, 

the main issue was whether IHOP had “good cause” to 

terminate under the NJFPA 

 The court held that IHOP was likely to prevail on the merits 

because Cregg’s conviction is “relevant to the operation of the 

franchise” and constituted “good cause”: 

 IHOP is a family-friendly establishment with an interest in protecting 

its image 

 Under the terms of the plea, Cregg would be going to prison for at 

least three years 

 Cregg would not be actively participating in the day-to-day operations 

 Preliminary injunction entered 
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PRACTICE POINTERS 

 Do not just assume that any sort of criminal conviction will 

provide adequate grounds for termination 

 When terminating a franchise agreement, franchisors must be 

mindful of both the termination provisions in the franchise 

agreement as well as the termination provisions in any 

applicable relationship statute 

 Watch out for different standards (“relevant to the operation of the 

franchise” versus “directly related to the business conducted 

pursuant to the franchise” in this case) 



CURRENTLY SPEAKING 
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Can You Control The Prices 

Of The Products Your 

Franchisees Sell? 

Barry Heller 
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Stuller, Inc. v. Steak ‘N Shake 

Enterprises, Inc., 

  

  877 F. Supp. 2d 674 (C.D. Ill. 2012) 
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FACTS 

 Plaintiff was a franchisee of five restaurants and was, with 

predecessors, the longest standing franchisee in the system 

 Steak ‘N Shake (SNS) adopted a policy requiring all 

franchisees to follow set menu and pricing and offer all 

company promotions 

 Had been a long-standing custom of allowing franchisees to set 

their own prices and to decide whether to follow promotions 
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 When the franchisee refused to implement the policy, SNS sent 

default notices 

 Franchisee sued seeking a declaratory judgment that the 

franchise agreements do not permit SNS to set prices or 

require participation in promotions 

 

Pricing 

Policy 



COURT’S ANALYSIS 

 Each side filed motions for summary judgment 

 Franchise agreements gave SNS the right to revise the  

“System” and required the franchisee to comply 

 But provision did not refer to “pricing” 

 Applying Illinois law, the court found that the franchise 

agreements were ambiguous as to whether the “System” 

includes pricing 

 Noted that absence of the term “price” or “pricing” could be 

construed either way: 

 To allow SNS to set the price as part of the System; or 

 To allow the franchisee to set its own prices 
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 Because ambiguous, the court looked to extrinsic evidence to 

assess the parties’ intent 

 SNS had argued that “System” includes “price” because of the 

Illinois Franchise Disclosure Act 

 The court rejected the argument 

 Does not shed light on parties’ intent when drafting the franchise 

agreement 

 

 

IFDA 
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 The court found that undisputed evidence showed that 

“System” was not intended to include “pricing” 

 UFOC – Item 19 

 “Franchisees are free to set selling prices different from prices on SNS-

owned restaurant menus and several do so” 

 Course of performance – for 70 years, plaintiff set its own prices 

 SNS had issued letter offering marketing initiatives to franchisees 

who agreed to follow the pricing policy beginning 9/1/10 

 Was expert opinion that it was not the “custom and practice” for 

franchisors to set prices 

System ≠ Pricing 
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 Court granted the franchisee summary judgment on its request 

for a declaratory judgment that it had right to set its own prices 

 

 Found factual issue as to whether the franchisee had been 

damaged 

39 
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PRACTICE POINTERS 

 Before implementing any policy to set prices, check the 
language of the franchise agreements and the disclosure 
documents of the existing franchisees 

 

 If nothing in them expressly grants you the right to set, or 
prohibits you from setting, the franchisees’ prices, look for 
provisions that allow you to make changes to the system, to 
standards or specifications, etc. 

 Check whether “system” includes “prices” 
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 Consider the economic effect on franchisees and set the price 
bearing in mind that potential effect 

 

 Adhere to that price in any company-owned units 

 

 Add language to your current franchise agreement to indicate 
that setting the maximum and minimum prices is part of the 
rights you have and is included within your right to change 
standards and the system 
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Are Your Franchise 

Agreements Of Perpetual 

Duration? 

Barry Heller 



 

 

H&R Block Tax Services LLC v. 

Franklin, et al., 

 

 691 F. 3d 941 (8th Cir. 2012) 
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FACTS 

 Franchise agreements provided: 

“The initial term of this Agreement shall begin on the date hereof 

and, unless sooner terminated by Block [for cause]…shall end five 

years after such date, and shall automatically renew itself for 

successful five-year terms thereafter” 

 But franchisee could terminate at end of each five-year period upon 

120 days advance notice 
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5 Year Renewals 



 H&R Block gave the franchisee notice of its intention not to 

renew when the next five-year term expired 

 

 H&R Block filed for declaratory judgment that it had the legal 

right to do so 

 

 Parties filed cross-motions for summary judgment 
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COURT’S ANALYSIS 

 Applying Missouri law, the court noted that to construe a 

contract as perpetual requires that the parties’ intent be “clearly 

expressed” 

 The franchisee argued that the practical effect of the 

agreements is perpetual, never-ending contracts (absent cause 

for termination) 

 The court concluded that the test is not whether the parties 

created a contract with the effect of perpetual duration 

 Test is whether the contracts’ language “unequivocally 

expresses the parties’ intent that the agreements be perpetually 

enforceable” 
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 Fact that the franchise agreements provided for automatic 

renewal is inconsistent with contracts that would last forever 

 

 Held that H&R Block could end the agreements 
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PRACTICE POINTERS 

 Include ending dates in your franchise agreements 

 

 If your franchise agreements do not have ending dates, and the 

franchisee must sign a new agreement upon renewal, try to 

include an ending date in the renewal agreement 

 

 Don’t assume that all agreements without ending dates will be 

perpetual 

 State law relevant 

 How clear is the intent to create a perpetual agreement? 
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How Can You Maximize the  

Chances of Enforcing  

Your Post-Term  

Non-Compete Covenant? 

 

John Verhey 
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Tutor Time Learning Centers, LLC v. KOG 

Industries, Inc., 

  

  2012 WL 5497943 (S.D.N.Y. Nov. 13, 2012) 
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FACTS 

 FZE operated two Tutor Time childcare/education centers 

 Queens – FA had ten-mile, two-year non-compete 

 Staten Island – no FA, but operated center for over two years 

 Queens FA terminated for non-payment of royalties 

 Staten Island was sent cease and desist letter 

 FZE partially de-identified both locations and changed name 

 Franchisor sued to enforce post-term non-compete, de-identification 

and use of proprietary info obligations at both centers and sought 

preliminary injunction  
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COURT’S RULING 

 Entered agreed order enjoining use of trademarks 

and proprietary materials 

 Preliminary injunction denied 

• No irreparable harm 

• Public interest not served by injunction 

 

 



LACK OF IRREPARABLE HARM 

• Irreparable harm – “most important prerequisite”; no 

presumption of irreparable harm in 2nd Circuit 

• Types of irreparable harm 

1. Public confusion 

 Resolved by agreed order on trademark/proprietary information 

use 

2. Loss of goodwill (loss of customers) 

 Termination ended Tutor Time’s customer relationships at both 

centers 

 Tutor Time’s franchise registration lapsed in New York  

 No evidence that former FZE’s customers would have gone to 

other Tutor Time centers or of Tutor Time’s efforts to recruit former 

customers 

 Only conclusory evidence of former FZE’s competition with other 

nearby Tutor Time centers 
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LACK OF IRREPARABLE HARM 

3. Harm to other Tutor Time franchisees 

 No evidence that other FZEs would have earned business 

 Protection of other FZEs’ resale value if covenants were 

enforced was not direct interest of Tutor Time 

4. Other irreparable harm factors 

 No FA/non-compete covenant for Staten Island center 

 Failure to obtain and/or enforce non-competes of other 

FZEs 

 FA language on irreparable harm not dispositive 

• Public interest 

 Closing of Queens and Staten Island centers inconveniences 

customers 

 

   

54 



PRACTICE POINTERS 

 Focus on post-term use of trademarks/proprietary information 

if applicable 

 Recruit customers of former FZE 

 Make concerted effort to refranchise market  

 Focus on former FZE’s competition with existing FZEs 

 Be consistent in documenting/enforcing non-competes 
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Can Franchisees Avoid Their  

Arbitration Agreements By 

Suing Through A Franchisee 

Association? 

 

John Verhey 



 

EA Independent Franchisee Association, 

LLC v. Edible Arrangements International, 

Inc., 

2011 WL 2938077 (D. Conn. July 19, 2011) 

 

 

2012 WL 5878657 (D. Conn. Nov. 21, 2012) 
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BACKGROUND 

 Plaintiff EAIFA claimed to represent over 170 FZEs (1/5th of the 

Edible Arrangements system) 

 Most or all franchisee members were required by FA to arbitrate 

on individual basis 

 EAIFA filed lawsuit for declaratory relief challenging modified  

system standards (e.g., expanded hours requirement) 

 The franchisor sought dismissal for lack of associational 

standing 

 Standing test: is participation of each member in the lawsuit 

necessary based on type of claims asserted or type of relief 

sought? 
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FIRST DECISION 

 Motion to dismiss denied 

 Arbitration agreements are no impediment to standing 

 Nature of EAIFA’s claims and type of relief sought don’t require 

individual members’ participation in lawsuit 

 Motion for reconsideration also denied 

 Court: ruling on standing does not preclude seeking to 

compel individual members to arbitrate claims 

 The franchisor then sought to compel arbitration against three 

known members of EAIFA 
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SECOND DECISION 

 Motion to Compel Arbitration granted: 

 Claims were within scope of arbitration clause under FAs 

 Arbitration issue was ripe for adjudication despite lack of FZE-

initiated lawsuits 

 No waiver of right to arbitrate by filing motion to dismiss against 

EAIFA because it is non-party to arbitration agreements 

 Court: prior ruling on associational standing is not relevant to 

arbitration obligations of individual members 

 Three known EAIFA members and all unknown members 

ordered to arbitrate claims asserted in lawsuit 

 EAIFA’s lawsuit stayed until arbitrations completed 
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WHAT’S NEXT? 

 No FZE has filed arbitration claim 

 EAIFA is seeking to vacate stay of lawsuit 

 Second Circuit accepted immediate appeal of standing 

decision – issue of first impression 
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Does The California 

Franchise Relations Act 

Trump An Out-Of-State 

Forum Selection Clause? 

 

John Hughes 
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Hoodz International, LLC v. Toschiaddi, 

 

 2012 WL 883912 (E.D. Mich. March 14, 2012) 
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 HOODZ is a Michigan-based franchisor of commercial kitchen 

exhaust cleaning businesses  

 Franchisees entered into multiple franchise agreements to 

operate franchises in California 

 HOODZ terminated the franchise agreements and filed suit in 

the E.D. Mich. seeking injunctive relief 

 The parties executed a Settlement Agreement and dismissed 

the pending litigation 

 The Settlement Agreement contained a Michigan choice of law 

clause and a Michigan forum selection clause 

 

FACTS 
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 HOODZ terminated the Conditional Reinstatement Period 
under the Settlement Agreement due to the franchisees’ 
submission of allegedly incomplete customer reports and 
revenue reports 

HOODZ filed another action in the E.D. Mich. claiming that the 
franchisees breached the Settlement Agreement, were infringing 
HOODZ’s trademarks, unfairly competing with HOODZ and 
misappropriating its trade secrets 

 Franchisees moved to dismiss the action for improper venue or, 
alternatively, to transfer the case to the Central District of 
California 

 

FACTS 
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 Franchisees argued that the forum selection clause was invalid under 

the California Franchise Relations Act (CFRA), which renders void 

any “provision in a franchise agreement restricting venue to a 

forum outside this state” when applied to “any claim arising under 

or relating to a franchise agreement involving a business operating 

within this state” (Cal. Bus. & Prof. Code § 20040.50) 

 Also argued that, under the CFRA, “any condition, stipulation or 

provision purporting to bind any person to waive compliance with 

any provision of [the CFRA] is contrary to public policy and void” 

THE COURT’S RULING ON THE MOTION TO 

DISMISS 
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THE COURT’S RULING ON THE MOTION TO 

DISMISS 

 Court held that the franchisees failed “to articulate why the venue 

question implicates the CFRA, or any other California law” 

 The contracts expressly stated that Michigan law governed and such 

choice of law clauses are not facially invalid under the CFRA – unclear why 

CFRA (or any other California law) would be implicated 

 HOODZ brought the suit in Michigan, “making the relevant inquiry whether 

enforcement of the forum-selection clause would contravene a strong 

public policy of Michigan as the forum state” 

 “Under these circumstances, California law simply does not come into play, 

and the question whether enforcement would contravene California policy 

is not one that the court need consider” 

 



THE COURT’S RULING ON THE MOTION TO 

DISMISS 

 Even if the CFRA prevented HOODZ from relying on the 

franchisees’ consent to a Michigan venue, that conclusion alone 

would not make a dismissal for improper venue appropriate 

 Section 20040.50 is typically relied upon by California courts to void 

mandatory forum selection clauses that, if enforced, would require 

a California court to dismiss or transfer a suit 

 The CFRA “has not been utilized by a court sitting in another state 

to dismiss or transfer an action” 

 The CFRA “does not guarantee California franchisees that they will 

litigate disputes in California; it merely ensures that they will have 

the opportunity to do so” 

 Applying the federal venue statute, the court held that a substantial 

part of the events or omissions giving rise to the claim occurred in 

the E.D. Michigan, and denied the motion 

 68 
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THE COURT’S RULING ON THE MOTION TO 

TRANSFER 

 Franchisees failed to meet their burden that a transfer was warranted 

 The court analyzed the convenience of the parties and witnesses 

and the interests of justice 

 Although the C.D. Cal. was more convenient for the franchisees, 

the E.D. Mich. was more convenient for HOODZ 

 Even if the relevant factors slightly favored California, those factors 

were overcome by HOODZ’s choice of a Michigan forum and the 

Settlement Agreement’s forum selection clause 

 Although not dispositive, a forum selection clause is a significant 

factor in the analysis 
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PRACTICE POINTERS 

 

 If engaged in a dispute with a California franchisee, be the first 

to file in your home jurisdiction and attempt to enforce a forum 

selection clause 
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Do You Have A Legal 

Obligation To Increase (Or 

At Least Maintain) The 

Value Of Your Franchise 

System? 

John Hughes 
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Bertico Inc. v. Dunkin’ Brands Canada 

Ltd., 

  

  [2012] Q.J. No. 4996 (S.C.) 



73 

FACTS 

 The court described the case as “a case study of how industry 

leaders can become followers in free market economies” 

 Dunkin’ Donuts stores had operated in Quebec since 1961 

 As late as the mid-1990s, Dunkin’ Donuts was still the leader in 

the Quebec fast food coffee and donut market 

 In 1996, the Quebec franchisees alerted Dunkin’ Donuts to 

what would later be known as the “Tim Hortons phenomenon” 

 In an effort to combat the Tim Hortons phenomenon, Dunkin’ 

Donuts proposed a remodel incentive program 

 Program never got off the ground because few franchisees wanted 

to incur the remodeling costs 
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FACTS 

 From 1995 to 2005, Dunkin’ Donuts franchisees in Quebec 
experienced stagnant sales, while Tim Hortons stores 
experienced annual sales increases 

 Tim Hortons stores multiplied from 60 stores in 1995 to 308 
stores by 2005 

 By 2003, the number of Dunkin’ Donuts stores had shrunk from 
a high of 212 stores to 115 stores 

Only 13 Dunkin’ Donuts stores were still operating in Quebec at 
the time of the court’s opinion in June 2012 

 Twenty-one Quebec franchisees, which had operated 32 

Dunkin’ Donuts stores, sought formal termination of their 

franchise agreements and leases, plus damages of $16.4 

million (CAD) 
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THE LAWSUIT 

 Franchisees claimed that Dunkin’ Donuts failed to fulfill its obligations to 
protect and enhance the Dunkin’ Donuts brand in Quebec – obligations 
that flowed implicitly from the general nature of the franchise agreements 
and explicitly from the franchise agreements 

 Dunkin’ Donuts agreed “[t]o continue its efforts to maintain high and 
uniform standards of quality . . . thus protecting and enhancing the 
reputation of DUNKIN DONUTS CANADA, DUNKIN DONUTS OF 
AMERICA INC. and the demand for the products of the DUNKIN DONUTS 
SYSTEM . . .” (¶ 3C of the 1990 form agreement; similar provision in the 
preamble of the 2002 form agreement) 

 Also agreed that a portion of the advertising contribution would be used 
“for programs designed to increase sales and enhance and further develop 
the public reputation and image of DUNKIN DONUTS CANADA and the 
DUNKIN DONUTS SYSTEM” 

 Dunkin’ Donuts denied any breach, claimed the franchisees were poor 
operators and counterclaimed for unpaid royalties and ad fund 
contributions 



THE COURT’S RULING 

 The court held that “far and away the most important explicit 

obligation” of Dunkin’ Donuts under the agreements was in ¶ 3C of 

the 1990 agreement and in the preamble of the 2002 agreement 

 The court also stated that protecting the brand is “the essence of any 

franchise arrangement” 

 Dunkin’ Donuts promised to protect and enhance its brand and 

increase demand for its products – the court held that it did neither 

between 1995 and 2005 (failed “to meet the competition head on and 

in a timely fashion”) 

 The breach was not the result of a single act or omission, but a failure 

over the course of a decade brought about by a “multiplicity of acts and 

omissions”  

 The court held that “[b]rand protection is an ongoing, continuing and 

‘successive’ obligation” 
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THE COURT’S RULING 

 The court held that the franchisor’s claim that the franchisees 

were poor operators was “utterly devoid of substance” 

 For those franchisees who had signed up for the renovation 

program and signed the required releases, the court held that 

the releases were not enforceable 

 The program was rolled out after “some five years of benign 

neglect” and when the franchisees were “struggling just to survive,” 

and Dunkin’ Donuts representations turned out to be false 

 The releases were “abusive and the necessary consent was 

missing or vitiated” 

 Court:  “Although not the insurer of the Franchisees nor the 

guarantor of their success, [Dunkin’ Donuts] is nevertheless 

responsible to them for the harm it has caused by its civil faults” 
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DAMAGES 

 The court held that “[l]ost profits flowing from lost sales in a 

growing market caused by a franchisor that had failed to protect 

its brand and the loss of investments made to participate in 

such market fall readily into the category of damages that is an 

‘immediate and direct consequence of the debtor’s default’” 

 Such damages “were foreseeable at the time the Franchise 

Agreements were signed” 

 “An underlying assumption of all franchise agreements is that the 

brand will support a viable commerce” 

 Court awarded the aggregate amount of $16,407,143 (CAD) in 

lost profits and lost investment (representing the diminished 

value of their franchises) 

78 



79 

PRACTICE POINTERS 

 A novel ruling or the beginning of a possible trend? 

 Review language in franchise agreements (including preambles) 

 The court did not provide much insight into what Dunkin’ Donuts could 

have done differently to protect its brand 

 If your system is facing stiff competition that is adversely affecting 

sales, be mindful of potential copycat lawsuits 

 

 

 



 

 

 

 

CLE CREDIT 
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Can Your Marketing Efforts 

Result In Substantial 

Liability? 

Barry Heller 



 

 

Carolyn Anderson v. Domino’s Pizza, 

Inc., et al., 

  

 2012 WL 1684620 (W.D. Wash. May 15, 2012) 
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FACTS 

 Domino’s franchisee hired a telemarketing firm to make “robo-

calls” (i.e., pre-recorded messages) 

 

 Recipient of robo-calls filed suit under Washington State 

version of the Federal TCPA 
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WASHINGTON STATUTE 

 “No person may use an automatic dialing and announcing 

device for purposes of commercial solicitation” 

 

 “Commercial solicitation” – “the unsolicited initiation of a 

telephone conversation for the purpose of encouraging a 

person to purchase property, goods or services” 
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 Domino’s had: 

 Sponsored a convention in which it allowed the telemarketing firm 

to exhibit its automatic calling business 

 That firm’s Domino’s business increased from a few franchisees to 

about 50 

 Domino’s required use of “PULSE” software system.  This system 

was used by the franchisee to make lists for the robo-calls. 

 Domino’s had broad right to control advertising and marketing 

decisions 
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COURT’S ANALYSIS 

 Court found that allegations against Domino’s were insufficient 

 

 Washington statute requires “use of an automatic dialing” 

device 

 

 Unlike Federal TCPA, Washington statute does not impute 

liability to all entities “on whose behalf” calls were made 
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WADAD ≠ TCPA 



 The plaintiff could not prove that Domino’s had “used” the 

automatic dialing device 

 

 Not enough that Domino’s benefited from the calls 
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Agne V. Papa John’s International, Inc., 

  

 2012 WL 5473719 (W.D. Wash. Nov. 9, 2012) 
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 Court certified class 

 

 

 Potential exposure of over $250 million 
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PRACTICE POINTERS 

 Avoid robo-calls and text messages unless you have a prior 

relationship with recipient 

 Instruct franchisees of the TCPA requirements – but risk of 

vicarious liability 

 Before recommending a telemarketing firm, ask whether they 

are knowledgeable concerning TCPA requirements 
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Will You Face A Class Action 

In Arbitration? 

Barry Heller 



 Recent Supreme Court decisions: unless parties to an 

arbitration agreement agreed to allow a class arbitration, the 

parties cannot be required to participate in a class arbitration 

 Some franchisors then decided there was no need for a “no 

class action” clause 

 Is it still needed? 
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Fantastic Sams Franchise Corporation 

v. FSRO Association, Ltd., 

 

 683 F.3d 18 (1st Cir. 2012) 
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FACTS 

 Fantastic Sams franchisee association filed an arbitration with 

the AAA 

 Franchisor filed petition in court to stay the arbitration and 

compel members to arbitrate individually 

 25 of the agreements expressly said “[n]o arbitration shall be 

conducted on a class-wide basis” 

 10 agreements did not contain such a clause 
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 The franchisor argued that: 

 Those agreements with express bars of class action prohibited the 

Association from seeking to represent its members 

 

 The other agreements barred the Association’s arbitration action 

because, under the Supreme Court precedent, no class arbitration 

could proceed unless the agreement expressly authorized it 
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TRIAL COURT’S ANALYSIS 

 The district court held that the express bar of class arbitrations 

was enforceable and the Association could not proceed on 

behalf of members with those agreements 

 

 The Association did not appeal that 
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 The district court also held that it was for the arbitrator to decide 

if the agreements without the express bar prohibited the 

Association from proceeding 

 Broad scope of arbitration clause 

 Incorporated AAA rules which provide that arbitrator can rule on his 

or her own jurisdiction 
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COURT OF APPEAL’S ANALYSIS 

 The issue: Under Supreme Court precedent, to find an 

agreement to arbitrate on a class-action basis, must that 

agreement be express in the language of the agreement? 

 1st Circuit: NO – an implied agreement to authorize class-action 

arbitration may be found 

 Because the agreement adopted AAA rules, it was for the 

arbitrator to decide if any agreement to authorize class 

arbitration existed 
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PRACTICE POINTERS 

 Include in your agreements an express prohibition of class 

actions in arbitration 

 Broaden clause to include any group, consolidated, joint or 

associational action or any action brought in a representative 

capacity 

 Consider addressing such related issues as: 

 Effect of a finding that the “no class-action” type clause is 

unenforceable 

 Individual arbitrations of the same issue before the same arbitrator 

 What issues should be decided by the court and not the arbitrator 
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